UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SOUTHWEST CENTER FOR
BIOLOGICAL DIVERSITY, et al.,

Plaintiffs, Civil Action No. 98-934

. (RMU/IMF)

GALE NORTON, Secretary,
U.S. Department of Interior, et al.,

Defendants.

MEMORANDUM OPINION

This matter is before me for a Report and Recommendation pursuant to LCVR 72.3. | herein
take up the parties cross motions for summary judgment. Plaintiffs, agroup of environmenta
organizations, bring this action under the Endangered Species Act ("ESA™), 16 U.S.C.A. § 1531 &t
seg. (2000), to compel the listing of the Queen Charlotte goshawk as an endangered or threatened
gpecies. Because the best scientific data available indicates that this subspeciesis not endangered or
threatened, the decision to not list this subspecies based on its status in southeast Alaskais neither
arbitrary nor capricious, and | shal recommend the denid in part of plaintiffs motion for summary
judgment and the granting in part of defendants cross-motion. On the other hand, because the Fish
and Wildlife Service ("FWS") failed to reach a decision on whether the Queen Charlotte goshawk is
endangered or threstened in Vancouver Idand, asignificant portion of the subspecies range, | shall

recommend that the case be remanded for this limited purpose.



BACKGROUND
Queen Charlotte Goshawk

The Queen Charlotte goshawk (Accipiter gentilislaingi) ("goshawk") is a subspecies of the
Northern goshawk (Accipiter gentilis), aforest-dwelling rgptor found throughout the northern
hemisphere! The subspeciesis named for the Queen Charlotte Idands of British Columbia, where it
was origindly identified. Although information is potty, its range is believed to extend dong the Pacific
coast from the United States - Canadian border, north through Vancouver Idand and the Queen
Charlotte Idands in British Columbia and the Admiralty Idands in southeast Alaska A.R.211.039 at 22;
A.RI11.B.011 & 3-4. The goshawk is distinguished morphologicaly from the Northern goshawk
primarily by its smaller Sze and darker plumage. A.R.I11.B.011 a 6. In addition, the goshawk has
heavier streaking dong its feather shafts and adark cap over its shoulders. Id. at 6.

The goshawk exhibits a strong preference for productive old-growth forests® A.R.11.039 at 37,
50-53. They have been found to nest and forage in forests with particularly dense canopies. 1d. at 52.
The subspecies affinity for such forests gppears related to its success in predation. Where alarge
amount of brush and smdler trees predominate, the goshawk is not able to maneuver through the

understory. It dso appears that productive old-growth forests host an abundance of the goshawk's

1| shdl heretofore refer to the Queen Charlotte goshawk subspecies Smply as the "goshawk."
The species, in turn, will be referred to as the "Northern goshawk.”

2"A R." isareference to the Administrative Record, which is subdivided into four categories: |I.
Public Comments, |1. References, I11. Adminigrative, IV. Correspondence. The Roman Numerd that
follows the abbreviation "A.R." refers to one of these four subdivisions of the administrative record.

3 The Forest Service defines " productive old-growth forest" as "forest at least 250 years old
that produces > 8,000 board feet per acre."” A.R.111.B.011 &t 6.
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preferred prey. Id. a 61. In addition to preferring older forests, goshawks were found to avoid areas
that had been heavily logged, or clearcut. Id. at 66. The conversion of productive old-growth forest to
clearcut and early serd stage forest istherefore consdered particularly harmful to the goshawk. Under
atraditiona 100-year rotation schedule for timber harvest, the forest does not mature enough to
support goshawk populations. A.R.I11.A.07 at 33-34.

By dl accounts, population Size estimates of the goshawk are highly uncertain. The
Conservation Assessment cites a handful of studies that estimated a range of anywhere from 100 to 800
pairsin southeast Alaska. A.R.11.039 at 22 (citing Crocker-Bedford 1990, 1994 and Iverson 1990).
In the discussion among the goshawk experts pane in July 1997, pandist Ted Swem noted that by
extrapolating from the five known nests on Douglas Idand as atypicd density, 800-1000 pairs not an
unreasonable estimate for southeast Alaska. A.R.111.B.009 at 9. No matter what the precise
population numbers, it is wdll-established that the population dengity of the subspeciesis quite low,
especidly compared with densties of the Northern goshawk in other parts of North America
A.RII1.A.007 at 24-25. Finally, dthough there are no baseline or comparative statistics, scientists are
confident in assuming that the goshawk numbers are declining due to the loss of productive old-growth
forest in southeast Alaska and in British Columbia. A.R.11.039 at 66.

Endangered Species Act
The ESA defines a species (including subspecies) as "endangered” if it is"currently in danger of

extinction throughout a sgnificant portion of itsrange. . . ." 8 1532(6). A speciesis "threatened,” in

4 A rotation schedule establishes the maximum interva between harvesting. Thus, aforest
subject to a 100-year rotation schedule is clearcut at least every 100 years.
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turn, if it "islikely to become an endangered species within the foreseeable future throughout al or a
sgnificant portion of itsrange.” 8 1532(20). A species may be listed as threatened or endangered
based on five factors enumerated in the statute:

(A) the present or threstened destruction, modification, or curtailment of its habitat or range;

(B) overutilization for commercid, recregtiona, scientific, or educationa purposes,

(C) disease or predation;

(D) the inadequacy of existing regulatory mechanisms, or

(E) other naturd or manmade factors affecting its continued existence.

8 1533(a)(1). FWS must find the presence of only one of the above factorsin order for a speciesto
beliged. In addition, FWS must rely solely on the "best scientific and commercid data avalaole' in
arriving a alising decison. 8§ 1533(b).

There are two avenues by which a speciesislisted as endangered or threatened. First, FWS
itself may initiate the listing. 8§ 1533(8)(1), (b)(2). Alterndively, an "interested person” may petition
FWSto add (or remove) species from either the endangered or threatened specieslists. §
1533(b)(3)(A). Once FWS receives such a petition, it has 90 days to decide whether it presents
"subgtantia scientific or commercia information indicating that the petitioned action may be warranted.”
Id. If so, FWS mugt "promptly commence areview of the status of the species concerned.” 1d. Within
12 months after the petition isfiled, FNVS must determine that either (1) the petitioned action is
warranted, in which case it must publish a proposed rule designating the species for protection; (2) the
petitioned action is not warranted; or (3) the petitioned action is warranted but immediate promulgation
of aruleis precluded by other pending proposas. 8 1533(b)(3)(B). Findingsthat a petitioned action is
not warranted or is "warranted but precluded” are subject to judicia review. 8 1533(b)(3)(C)(ii).

The liging of a speciesis aggnificant event, for it triggers a series of protective measures
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designed to restore the species to a hedlthy population level. Such protections include the designation
and acquisition of critical habitat, prohibitions on killing or harming, and mandatory consultations by
other federd agencies to ensure that the speciesis not being harmed by an agency action. 88
1533(b)(6)(C), 1534, 1538(a), 1536. FWSisaso required to establish aformal recovery plan for
every liged species. § 1533(f). In sum, these protections make the ESA a profoundly important (and
controversa) saute. In the words of the Supreme Court itsdlf, the ESA is "the most comprehensive

legidation for the preservation of endangered species ever enacted by any nation.” Tennessee Vdley

Authority v. Hill, 437 U.S. 153, 180 (1978).
Tongass National Forest and the TLMP

The Tongass Nationd Forest ("TNF") contains roughly 16.9 million acres, covering over 85
percent of southeast Alaska. A.R.11.039 a 1. Of thistota acreage, 59 percent is classfied as forested
land (at least 10 percent tree cover). 1d. Nearly 30 percent, or 5.05 million, of the 16.9 million acresis
classified as productive old-growth forest, the goshawk's preferred habitat. Id. at 5.

The commercia harvest of productive old-growth forest in southeast Alaska has occurred since
the late 1800's and has increased in intengity over the last severa decades. Between 1909 and 1995,
about 450,000 acres of productive old-growth forest (or 7% of the total) was harvested in TNF, with
the vast mgority of this amount harvested since 1954, when industrid-scale logging was introduced. [d.
a 7. Another 450,000 acres outsde TNF have aso been harvested, leading to atota loss of 900,000
acres of productive old-growth forestsin southeast Alaska. 1d. a 66. Theloss of this habitat is
assumed to be limiting the goshawk's populetion levels. 1d. at 66.

TNF, like dl nationa forests, is subject to the Nationa Forest Management Act, 16 U.S.C.A.



8 1600 et seq. (2000), which requires each nationa forest to promulgate a Land Management Plan.
This plan outlines how the various and often competing recreationd, natura resource protection, and
commercid uses of the forest will be balanced. See 16 U.S.C.A. 8 1604(a), (b). The plan must be
updated periodicaly, and at least once every 15 years. 8 1604(f)(4), (5). Throughout most of the
events leading up to this lawsuit, TNF was governed by the 1979 Tongass Land Management Plan
("TLMP"). InMay 1997, the Forest Serviceissued arevised TLMP.

Overdl, the 1997 TLMP alows the continued harvest of over 2.5 million acres of productive
old-growth forest in TNF. A.R.11.097(a) at 3, Table 1. Projections of future cuts show that another
8% of TNF'sorigina productive old-growth forest will be harvested by 2055. A.R.I11.A.07 a 36. At
the same time, when combined with other federd and state protections, the TLMP prohibits logging on
75% of the origind productive old-growth forest in southeast Alaska. A.R.I11.B.011 a 31.

The 1997 TLMP adds severd new mechanisms for protecting arange of speciesthat thrivein
productive old-growth habitat, including the goshawk. See A.R.11.096, 097(a). The plan callsfor a
network of smal, medium and large old-growth reserves in which al timber harvesting is prohibited.
A.R11.096 at 2-60. Although the reserves were not established with only the goshawk in mind, they
are intended to benefit this subspecies by adlowing productive old-growth forests to mature and remain
intact. The non-reserve areas, known as the "matrix," are subject to a variety of timber uses and
protections. For the most part, the plan retains the 100-year rotation schedule for harvested matrix
land. A.R.I1.096 at 2-66. The TLMP aso establishes a protection zone of 100 acres around each
known goshawk nest in the matrix, far below the 300-600-acre recommendation in the Assessment.

A.R.I1.096 a 4-91. Findly, certain harvest redtrictions apply in matrix lands that are adjacent to rivers,



marine shorelines, and scenic aress.

At the heart of the present dispute is whether the protections embedded in the 1997 TLMP are
adequate to prevent the goshawk from becoming extinct. Plaintiffs contend that even with the reserve
and matrix protections, the goshawk is till quite vulnerable. FWS, in contrast, asserts that the added
protections are sufficient to ensure the goshawk's persistence.

Timber Harvest and Goshawk Protection Efforts in British Columbia

Roughly half of the goshawk's rangeis located in the 37.25 million acres of coastdl British
Columbia. Thus, timber harvesting and goshawk protection programs were consdered in the revison
of the TLMP and in FWSs liging decison. Unfortunately, information on goshawk ecology in British
Columbiais even scarcer than for southeast Alaska. Asin southeast Alaska, it is unknown how many
goshawks exig in British Columbia, athough survey efforts suggest that dengties are low. A.R.I11.A.07
a 25. Intendve searches on Vancouver Idand from 1994 to 1996, for example, turned up only 19
nests. 1d. at 25.

In addition, data on timber management in British Columbiais more limited than for southeast
Alaska. Instead of the detailed projections of future timber harvests that were available for TNF, FWS
was forced to rely on generd description of a management sirategy. A.R.I11.A.07 a 43. This dtrategy,
like TNF's 1997 TLMP, incorporates both a reserve system and amatrix. While information from
British Columbia authorities was dow in arriving, FWS eventualy concluded that the combination of
reserve and matrix lands would protect 64% of thetotd origind productive forest on the Queen
Charlotte Idands. A.R.I11.B.11 at 25.

Vancouver Idand, in turn, has been logged to a much gresater extent. Only 36% of the origind



productive forest is expected to remain protected from timber harvesting. A.R.I11.B.11 & 25. This
figureisdl the more darming, congdering that VVancouver Idand contains 79% of the origind
productive old-growth forest on insular (non-mainland) British Columbia. A.R.I11.A.07 & 49. In other
words, compared to the Queen Charlotte Idands, Vancouver Idand has more than twice as much
productive forest, and these forests have been logged at a much grester proportion.
Procedural History

Paintiffsfirst petitioned FWSto list the goshawk as an endangered or threatened speciesin
May 1994. 1% A.R.I1I.A (adminigtrative record from previous case). FWS issued a"not warranted"
finding in May 1995. 60 Fed. Reg. 33784 (June 29, 1995). Although FWS found the protections for
the goshawk inadequate under the then-applicable 1979 TLMP, FWS based the "not warranted”
decison on increased protection measures expected to be implemented under the revised TLMP, that
was currently being drafted. 1% A.R.I.A. Plaintiffs chalenged the decision and this Court granted
summary judgment for plaintiffs on September 25, 1996, holding that FWS could not rely on "possible

future actions of the Forest Service to provide sanctuary for the goshawk." Southwest Center for

Biologicd Diversty v. Babbitt, 939 F.Supp. 49, 52 (D.D.C. 1996). The case was remanded to FWS

with ingtructions to make a listing decision based on the then-current 1979 TLMP plan.

In November 1996, the Forest Service, FWS and Alaska Department of Fish and Game
("ADFG") issued a" Conservation Assessment” for the Q.C. goshawk. See A.R. 11.039. The
Conservation Assessment was crafted to aid the Forest Service in establishing sufficient goshawk
protection measuresin its revised TLMP. Among other findings, the Conservation Assessment advised

that an expanded reserve system and a lengthier timber harvest rotation schedule would provide more



goshawk habitat and lessen the risk that the subspecies would become extinct. A.R.11.039 & 83. In
addition, the Assessment recommended a nest protection zone of 300-600 acres. Id. at 54.

In May 1997, as FWS was gpproaching the new listing decison deadline in light of the remand
from the Digtrict Court, the Forest Service was nearing the end of its years-long TLMP revison. FWS
therefore requested and received the permission of the court to extend the listing deadline afew months
in order to base the decision on the newly completed 1997 TLMP, rather than the obsolete 1979
TLMP. FWS aso re-opened the comment period on whether the Q.C. goshawk should be listed. 62
Fed. Reg. 32070 (June 12, 1997); A.R.I11.C.02. Paintiffs and other groups submitted commentsin
support of an ESA ligting, asserting that the protectionsin the 1997 TLMP were inadequate to protect
the goshawk from extinction. See A.R.1.B.201, 202, 203. In July 1997, FWS convened a pandl
of five goshawk expertsto advise it on whether the goshawk meetsthe listing criteria for "endangered”
or "threastened” gtatusin light of the new TLMP. See A.R.I11.B.009. Firgt, the pandlists predicted the
likelihood that certain thrests to the goshawk, such as reduction in foraging success or increase in
predation, would occur. A.R.I11.B.009 a 31. They then engaged in a sophisticated discussion of what
definition of "endangered” to use and arrived a a methodology based on criteria set forth by Georgina
Mace and Russell Lande and adopted by the Internationa Union for the Conservation of Nature. 1d. at
34-36. They determined that the goshawk would be considered endangered if there was a 20%
chance that it would become extinct over the next 30 years and would be consdered threatened if at
any point in the next 100 years, there was a 20% chance that it would become extinct in the following
30 years. Id. a 36, 40. Using arigorous scoring system, the pand decisively voted that the goshawk

faled to meet the criteriafor either endangered or threatened listing based on its Satusin southeast



Alaska Id. a 40-41; A.R.111.B.007, 008. The pand aso voted on the status of the goshawk in British
Columbia, dthough they were frustrated by the lack of rdiable information. A.R.I11.B.009 at 41-42.
The vote scores, when aggregated, indicated nearly an exact toss-up as to whether the goshawk was
endangered in British Columbia, with an average of 51% in favor of endangered. Id. at 41-42.

On Augugt 28, 1997, FWS, issued a"not warranted” finding on plaintiffs listing petition.
A.RII1.B.011. In particular, FNVS concluded, that because the 1997 TLMP and related measures
prohibited logging across 75% of the origina productive old-growth forest, there would be adequate
habitat "to ensure that goshawks will persst in well-distributed loca populations in southeast Alaska”
Id. a 31. It concluded that the goshawk does not face the "present or threatened destruction,
modification or curtaillment of [the species] habitat or range," one of the criteriafor listing under the
ESA. § 1553(9)(2).

Fantiffsinitidly filed the present action chalenging the 1997 "not warranted” decison in April
1998 and moved for summary judgment in January 1999. In July 1999, Judge Sporkin "preliminarily”
ruled that plaintiffs had met their burden of showing that defendants "have not fully complied with their
gatutory duties in determining whether this subspecies of goshawks is endangered or threatened.”

Southwest Center for Biological Diversity v. Babbitt, Civ. No. 98-934, Order (D.D.C. July 20, 1999).

But insteed of reversing outright, Judge Sporkin, frustrated by the lack of scientific information
regarding goshawk population trends, remanded the case with instructions for FWS to conduct a
population count. 1d.

The government appealed, arguing that a district court could not order it to compile additiond

information. In June 2000, the Court of Appeds agreed, finding that Judge Sporkin exceeded his
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authority under the ESA and could not order FNVS to gather more data. Southwest Center for

Biologicd Diversty, et d. v. Babhitt, 215 F.3d 58, 60 (D.C. Cir. 2000). The case was thus remanded

to the Didtrict Court for another review of the parties initid cross-motions for summary judgment.
Upon remand, the case was reassigned from Judge Sporkin to Judge Urbina, who subsequently
alowed the parties to submit supplementa memoranda. On February 8, 2002, Judge Urbina referred
the cross-motions to me for a Report and Recommendation.
DISCUSSION

Paintiffs chalenge FWSs"not warranted" decision based on two of the ESA's statutory
factors. Firgt, they argue that the goshawk should be listed as ether threastened or endangered based
on its status in southeast Alaska. Second, they contend that, because the goshawk isthreastened in
British Columbia as awhole and on Vancouver Idand in particular, both "sgnificant portions of its
range," the subspecies must be listed. § 1532.

Standard of Review

Paintiffs bring this suit pursuant to the ESA's citizen suit provision, 8 1540(g). The FWS

actions pursuant to the ESA are reviewed under the Administrative Procedures Act ("APA"). See

Bennett v. Spear, 520 U.S. 154, 157 (1997). Under the applicable APA provision, areviewing court

mugt strike down an agency action only if it is "arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law." 5 U.S.C.A. 8 706(2)(A) (1996). Although the court must

make a"thorough, probing, in-depth review," Citizens to Preserve Overton Park., Inc. v. Volpe, 401

U.S. 402, 415-16 (1971), the agency's decison must be upheld if it has "considered the relevant

factors and articulated arationa connection between the facts found and the choice made." Bdtimore

11



Gas & Elec. Co. v. Natural Resources Defense Council, 462 U.S. 87, 105 (1983); see also Sl

Refiner Lead Phase-Down Task Forcev. EPA, 705 F.2d 506, 521 (D.C. Cir. 1983). Furthermore,

courts should defer to the agency's expertise on highly technicad matters. Marsh v. Oregon Natura

Resource Council, 490 U.S. 360, 378 (1989); New Y ork v. Rellly, 969 F.2d 1147, 1150-51 (D.C.
Cir. 1992).
Motion to Strike Extra-Record Documents

Defendants filed a motion to strike a certain document that did not gppear in the administrative
record.” Plaintiffs seek to supplement the administrative record with a declaration by Russdll Lande
("Lande"), abiologist and co-author of an influentia paper on listing criteriafor speciesin peril. Lande
and Georgina Mace published a paper in 1991 that sets forth an objective means of classfying an
endangered species. See A.R.I1.055. Their methodology was adopted, with modifications, by the
World Conservation Union in its 1996 "Red Book," an internationally recognized authority on listing
criteria. Essentidly, Mace and Lande proposed that, in order to eiminate subjectivity from alisting
decison, objective and quantitative data be plugged into a formula, which would then arrive a an
objective probability of extinction. If aspecies had a grester than 20% probability of becoming extinct
within 20 years or 10 generations (whichever islonger), it should be listed as endangered. A.R.11.055.
Mace and Lande aso included the cavest that this formulawould only be applicable where the listing
entity had enough input data on the species population demographics. In Lande's declaration that

plaintiffs seek to submit, he accuses FWS of misgpplying his methodology because there was not

® Defendants do not seek to strike any of plaintiffs affidavits submitted in support of their
gtanding clam, thus defendants standing argument appears to be moot.
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enough quantitative data on the goshawk.
In generd, areview of agency action under the APA is limited to the adminitrative record

before the agency. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971).

However, this Circuit has recognized, adbalt in dicta, severd exceptionsto thisprinciple. In Esch v.
Yeutter, 876 F.2d 976, 991 (D.C. Cir. 1991), the court listed eight exceptions where supplementation
to the record would be permitted. In particular, the court noted that when "a case is so complex that a
court needs more evidence to enable it to understand the issues clearly,” extra-record information

would be permitted. |1d.; see also Beach Communications, Inc. v. F.C.C., 959 F.2d 975, 987 (D.C.

Cir. 1992). Another exception would apply where "when the agency failed to consider factors which
arerdevant toitsfina decison." Esch, 876 F.2d at 991.

Although these exceptions inevitably lend themsalves to varying interpretations, it would be
difficult to pretend that Lande's declaration does not exigt, for it purports to undermine key evidence
supporting FWS "not warranted” decision. In acase directly on point, the court permitted the
supplementation of a declaration by the author of an article that explicitly disclaims the FWSs optimistic

reading of hisarticle. Carlton v. Babhitt, 26 F.Supp.2d 102, 108 (D.D.C. 1998). Moreover, thereis

nothing to suggest that plaintiffs were acting in bad faith by ddaying Lande's declaration until after the
close of the adminigtrative record, for the first hint of the use of the 20% standard is found in FWS findl
action, the not warranted decision itsdf. The adminigtrative record closed upon the issuance of thisfind
action.

In the end, the addition of Lande's declaration is a nongtarter, for it cannot be said to taint

FWS fina decison. Lande accuses the agency of misusing the 20% standard in a Stuation where
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objective quantitative data on goshawk demography was lacking. Lande Declaration 111 10-13. In
truth, it was not FWS that adopted the 20% standard, but the panel of experts who participated in the
July 1997 discussion. Indeed, notes from this discussion reflect that the pandists spent severa minutes
ddiberating what standard to use in defining endangered and threatened. A.R.I11.B.009 at 34-36.
Lande dso accuses FWS of ignoring the other criteria from the Red Book, but a closer look suggests
that the panelists considered and rgjected using these criteria. Pandist Mark Fuller, for example, stated
(as pargphrased in the notes), "Red Book criteria are not as likdly to put an organism in the more
critical categoriesaswe arelikdy to be" 1d. at 35. FWS can hardly be accused of misapplying
Lande's methodol ogy when an independent panel of experts made awell-informed and sophisticated
decison asto what definition should be used. Smilarly, this court is hardly in the position to second-

guess those experts, especidly in light of Marsh v. Oregon Natural Resource Council, 490 U.S. at 378.

Best Scientific Data Available

Before turning to an andysis of whether the Q.C. goshawk should be listed under the ESA, it
behooves meto say aword or two on the meaning of the statute's "best scientific . . . . data available"
requirement. 8 1533(b)(1)(A). Thisrequirement has dready played prominently in this lawsuit, and it
gopears the parties are il not entirely in accord asto itsimplications.

To reiterae, the ESA requiresthat "The Secretary shall make [listing] determinations. . . .
solely on the basis of the best scientific and commercid dataavailadbletohim.. ... " 8 1533(b)(1)(A).
Case law interpreting the provison suggests thet the language prevents FWS from manipulating its

andysis by unreasonably relying on certain sources to the exclusion of others. In LasVegasv. Lujan,

891 F.2d 927 (D.C. Cir. 1989), this Circuit held that the agency may not disregard "scientifically

14



superior evidence." |d. at 933. See dso Southwest Center for Biologica Divergty v. Babhitt, 926

F.Supp. 920, 927 (D. Ariz. 1996) (agency's unexplained reliance on earlier data while ignoring more
recent data violated 8§ 1533(b)(1)(A)). On the other hand, the requirement does not mean that
relatively minor flaws in scientific data render that information unreligble. Building Indusiry Assn of

Superior Cdiforniav. Norton, 247 F.3d 1241, 1246-47 (D.C. Cir. 2001). In recognizing that

scientific studies are often incomplete and open to chalenge, the D.C. Circuit emphasized thet §
1533(b)(2) requires FNVS to utilize the "best scientific ... data available," not the best scientific data
possible. Id. a 1246 (emphasisin origind).

Another implication of "best scientific dataavailable’ requirement isthat FWS must rely on even
inconclusive or uncertain information if thet is the best available & the time of thelisting decison. This
point was made abundantly clear by the Court of Appeds opinion reversing Judge Sporkin's order

requiring FWS to conduct another goshawk population count. Southwest Center for Biological

Diversty, et d. v. Babbitt, 215 F.3d 58 (D.C. Cir. 2000). The Court, relying on Las Vegas, 891 F.2d
at 933, noted that the 8 1533(b)(1)(A) requirement prevented a court from ordering FWS to compile
new information, "even if the avallable scientific and commercid data were quite inconclusve.”

Southwest Center for Biologica Diversity, 215 F.3d at 60.

Pantiffs here have criticized FWS for rgecting evidence of the goshawk's decline as
"inconclusve." Indeed, FWS may not ingst upon conclugve scientific evidence in order to list a

species. Defenders of Wildlife v. Babbitt, 958 F.Supp. 670, 680 (D.D.C.,1997). At the sametime,

this does not mean that whenever evidence is less than fully conclusive, alising is autometicaly

warranted. Evidence can be inconclusive and yet lean in favor of an endangered status. Conversdly,
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evidence might strongly suggest that a speciesis not endangered or threatened, yet still be consdered
inconclusive or uncertain from a scientist's pergpective. The underlying scientific evidence regarding
goshawk ecology and population numbersis by al accounts riddled with uncertainty. And yet a pand
of stientists, in the face of this uncertainty, nevertheess was able to make very certain conclusons that
the goshawk is neither threatened nor endangered in southeast Alaska. See infra, discusson of July
1997 experts pandl.

Paintiffs next contend that FWS improperly relied on a speculative regulatory mechaniam in
basing its listing decision on the anticipated effects of the 1997 TLMP on the goshawk. The ESA
provides that FWS may rely only upon "exigting regulatory mechaniams' initslisting determinations. 8
1533(8)(1)(D). In contrast, future and uncertain actions cannot justify a negative listing decision.

Biodiversty Lega Found. v. Babbhitt, 943 F.Supp. 23, 26 (D.D.C. 1996); Oregon Natural Resources

Council v. Ddey, 6 F.Supp.2d 1139, 1153-54 (D. Or. 1998). Indeed, this was the very basis of the

Didrict Court'sinitid decison in this case to remand the May 1995 "not warranted” finding based on

the still-incomplete 1997 TLMP. See Southwest Center for Biological Diversity v. Babhitt, 939

F.Supp. at 52.

Paintiffs now protest that even though the 1997 TLMP is complete and in place, it is il
speculative because its regulatory mechanisms may not be effective in protecting the goshawk from
extinction. But no regulatory mechanism would gppear to meet plaintiffs high bar, for there is dways
the possibility that objectives will not be achieved. The operative question, rather, is whether a set of
regulaions is concrete and specific enough to ensure that it will in fact be implemented. The 1997

TLMP, despite its built-in flexibility, clearly meets this sandard. Furthermore, plaintiffs comparison to
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Federation of Fly Fishers, et a. v. Daey, No. C 99-0981 (N.D. Cal. Oct. 24, 2000), isinapposite

because the regulatory mechanisms at issue in that case were to be implemented in the future. Here,
however, the 1997 TLMP took effect immediately upon its passage.

Finaly, plaintiffs complaint that defendants failure to consder the ADFG's 1997 Feld Study
was amaterid omisson isnot convincing. The materid at issue was an annua progress report on the
datus of the goshawk in the TNF. Memorandum in Support of Plaintiffs Motion for Summary
Judgment, Exh. B ("ADFG's 1997 Fidd Study"). Plaintiffs contention that the report presents new and
adarming data confirming the dire state of the goshawk is Smply not borne out by the record. The
authors of the study reported finding 10 active goshawk nestsin 1996, which was well below the
numbers reported from two years earlier. 1d. a 7. But the report begins by explaining that for a variety
of reasons, fewer research hours were spent in the field attempting to locate goshawk nests. 1d. at 2. It
would be surprising indeed if the researchers had not found fewer nests, given the sharply reduced
search effort.

Listing Based on Satus in Southeast Alaska

Pantiffs argue that the dire date of the goshawk in southeast Alaska due to timber harvesting in
TNF meritsimmediate ligting. Asiscommon in ligting decisons, FWS had to wade through alarge
quantity of scientific information gathered over severd decades in order to determine whether the
goshawk merited listing. The adminigtrative record fills three large boxes and includes 110 references,
most of which are scientific sudies. Amidst these mounds of paper, two sources were particularly
useful in arriving a the listing determination: a 1996 Conservation Assessment authored by a group of

Forest Service, FNVS and ADFG biologists and the conclusions of five goshawk experts specificaly

17



convened to advise FWSiin its listing determination. A.R.11.039; A.R.I11.B.009.5

In conjunction with its revison of the 1979 TLMP, the Forest Service established an
interagency Viable Population Committee to determine whether certain ol d-growth-forest-dependent
species required heightened protections in the Forest Plan in order to remain viable in the Tongass. The
Committee's 1993 report concluded that severa species, including the goshawk, were in danger of
extinction unless large tracts of habitat were preserved. 1% A.R.111.B.021. The Committee also
recommended a nest protection zone of 1600 acres for goshawk nests outside of reserves. Id.

The Conservation Assessment is a 101-page report that synthesized dl available scientific
research to arrive a an overview of the subspecies demographic trends. The report cites no less than
179 references, including many papers written by the various authors of the Assessment. After
reviewing studies of the goshawk's ecology in North America as awhole and in southeast Alaskain
particular, aswdl asthe state of timber harvesting operations in TNF under the 1979 TLMP, the
Congsarvation Assessment reached three main conclusions regarding the goshawk's status in southeast
Alaska

Thefirg isthat the probability of persistence for goshawks throughout southeast

Alaska has declined since the middle of the 20" century. Secondly, athough

perdstence may be in immediate peril in specific areas with highly modified landscapes

(see "Management Congderations” "Risk Assessment,” below) goshawks in most

ecological provinceswith limited or no habitat modification arelikely not in
immediate peril. Thirdly, we concluded that a sound habitat management

® The July 1997 Status Review, conducted by FWS as required by the ESA, islargdy a
reiteration of the data compiled in the Conservation Assessment. Morever, as severd reviewers of the
document pointed out, it failed to didtill the wedlth of information into conclusions on whether the
goshawk should be considered endangered or threatened. For these reasons, | have not relied heavily
upon the Status Review in framing this opinion.
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strategy isimportant to maintain long-term, well-distributed populations.

A.R.11.039 a 67(emphassin origind). These conclusions, read together, suggest that the goshawk is
neither threatened or endangered.

It isimportant to keep in mind that the Conservation Assessment was completed prior to the
publication of the 1997 TLMP. Thus, it cannot be read to settle the precise question at issue before us:
whether, in light of the 1997 TLMP protection measures, the goshawk is endangered or threstened.
On the other hand, given that the 1979 TLMP goshawk protections were much weeker than those in
the 1997 TLMP, the Assessment's conclusion that the goshawk is not in immediate peril under the
1979 TLMP can only be strengthened in the wake of the added 1997 TLMP protections.

The other sgnificant scientific data reied upon by FWS were the opinions of the expert pand
that convened for two full daysin July 1997. Five biologists with direct experience working with the
Q.C. goshawk were asked to vote on the precise questions of whether, in light of the revised 1997
TLMP, the subspecies was endangered or threatened in southeast Alaska. The vote on the
endangered status (whether there was a 20% chance that the species would become extinct in
southeast Alaska within 30 years) was nearly unanimous, with four experts voting that there was a 0%
chance of extinction and one voting that there was a 10% chance. A.R.I11.B.007. The votes on
whether the goshawk is threstened (if a any point in the next 100 years, thereis a 20% chance that the
gpecies would become extinct in 30 years) were aso decisive, with the five pandigs turning in
respective votes of between 0%-30% and 9%-37% using two dightly different scoring methods.
A.R.11.B.008. These votesreflect the pandists views, expressed explicitly in the notes of the meeting,

that even if dl of the productive old-growth forest in British Columbia were harvested, the goshawk
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would still persist in southeast Alaska. A.R.111.B.009 at 40, 42.

A centrd assumption underlying FWS not warranted decison is that the persastence of the
goshawk is related to the amount of productive old growth forest that remainsintact.” Thus, according
to FWS, the most important aspect of the 1997 TLMP is the amount of productive old growth forest
that is protected from timber harvesting. Because the range of protective mechanismsin the reserves
and the matrix would preserve 75% of the origind productive old growth forest in southeast Alaska,
FWS concludes that the goshawk is not likely to become extinct in southeast Alaska. FWS
A.RI11.B.011 at 31.

The protection-pers stence assumption does not gppear to be the result of unfounded optimism
or willful ignorance. Rather, it gppears that the pand of expertsrelied on the very same assumption in
reaching its nearly unanimous conclusions that the goshawk is neither endangered or threstened in
southeast Alaska. For example, one pandist noted that in southeast Alaska, "there are enough remote
gootswhere it just isn't feasible to go in and harvest trees, that it would be impossible to drive goshawks
to extinction." A.R.B.111.009 at 42. Moreover, the Conservation Assessment, the most definitive
summary of goshawk ecology to date, expressy concluded that "goshawksin most ecological
provinces with limited or no habitat modification arelikely not in immediate peril." A.R.11.039
at 67.

Paintiffs chalenge the protection-pers stence assumption as overly smplitic, noting thet

because goshawk dengties in wilderness and roadless areas of TNF (areas that generaly have not been

" For simplicity, | will refer to this assumption as the protecti on-persistence assumption.
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logged and are therefore analogous to the incipient reserve network) are very low. In particular
plaintiffs point to the introductory section of the 1997 ADFG Field Report, which cites to a 1995 study
by P.F. Schempf finding a goshawk nest dengty of 1.49 nests per 100 square kilometersin TNF
roadless and wilderness areas, much lower than dengties of the Northern goshawk in the continental
United States. 1997 Field Report a 1. The Field Report summarizes this study to conclude that there
IS "no evidence to support speculation that wilderness and roadless areas of the Tongass National
Forest support asgnificant reservoir of undocumented goshawk breeding territories that could buffer
loss of nesting habitat elsewherein Southeast Alaska” Id. at 1.

Paintiffs assertion that the Schempf study contradicts the protection-persstence assumption is
not cogent. It isentirely consstent to say that, even though goshawk dengties are quite low in
productive old growth forests, the preservation of enough such forest will be sufficient to ensure the
persistence of the goshawk. A speciesmay exis in very low levels and yet ill remain safe from
extinction. In fact, severd species occur in naturdly low population dengties that have nothing to do
with human interference. Such species, merdy by virtue of thelr rarity, do not merit listing under the

ESA. See Cook Inlet BelugaWhaev. Daey, 156 F.Supp.2d 16 (D.D.C. 2001).

Neverthdess, plaintiffs argue that the range of protections set forth in the 1997 TLMP are
inadequate to prevent the goshawk from becoming extinct. Among other things, they point to the
insufficiency of the 100-acre nesting zone and the large amount of productive old-growth forest that will
remain open to harvest. No doubt, each of plaintiffs criticisms are vaid, insofar aslarger nest
protection zones and reserves would certainly help the goshawk. But there remains alarge gap

between asserting weaknesses in the 1997 TLMP and finding that the goshawk is thereby doomed to
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extinction.

Faintiffs focus much of their argument on the goshawk's alegedly low population leves. In
particular, they point to a 1993 study indicating that 610 interbreeding pairs of goshawks are necessary
to assure long-term genetic viability of the subspecies. 1% A.R.I11.B.21 a 127. Emphasizing that
goshawk populations may be as low as 100 pairsin southeast Alaska, plaintiffs attempt to portray the
subspecies vulnerability asa"no-brainer.” A.R.11.039 at 22 (Conservation Assessment's recognition of
various studies estimating population levels anywhere from 100 to 800 pairsin southeast Alaska).
There are severd flaws with plaintiffs numbers. Firdt, the 610 figure has never been accepted asa
definitive number. In fact, the Conservation Assessment concluded that "We do not know how many
goshawks are necessary, or in what spatia distribution they need to occur, to ensure their long-term
persstence in southeast Alaska” A.R.11.039 at 80. | will not subgtitute plaintiffs judgment over that of
the eght scientists who authored the Conservation Assessment on thispoint. Finaly, plaintiffs numbers
compare gpples and oranges. The 610 figure was not geographicaly limited to southeast Alaska,
whereas the 100-800 pairs figure was.

Another theme of plaintiffs argument is that the continued timber harvesting of productive old-
growth forest in southeast Alaska has devastated the goshawk. No doubt, there is widespread
scientific agreement that the goshawk's numbers are declining in southeast Alaska. But, a declining
population aone does not indicate that a speciesis threstened or endangered. The operative question,
rather, iswhether a population decline is so extensive or precipitous that the species may no
longer survive. None of the evidence, asinterpreted by those most qudified to pronounce on the

subject, supports this conclusion.
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Paintiffs compare this case to Defenders of Wildlife v. Babbitt, 958 F.Supp. 670 (D.D.C.

1997), wherein Judge Kesder held that FWS acted arbitrarily and capricioudy inrefusing toissuea
proposed rule listing the Canada lynx as endangered or threatened. In that case, however, evidence of
the lynx's declining populaion levels was much more convincing than in theingant case. The
adminigtrative record showed a"dramatic’ drop in lynx numbers, aswdl astheir complete

disappearance from 17 states. Defenders of Wildlife, 958 F.Supp. at 674. In addition, there was near

unanimous agreement among FWS biologigts that the lynx should be listed. 1d. a 676. The agency's
decision, moreover, flatly contradicted the conclusions of these biologists and rdlied on "inaccurate’
facts. 1d. at 676, 682. None of these facts are at play in this case, making any comparison misguided.
At bottom, plaintiffs argument is based entirely on a disagreement over the science, namely the
soundness of the protection-persistence assumption. They point to no materid information that FWS
failed to consder. They identify no independent biologist who flatly disagrees with the expert panels
conclusons. For me to agree with plaintiffs arguments would be to accept ther interpretation of the
data on this highly technica matter over the unanimous opinion of five goshawk experts. Thiswould be

flatly incongstent with the ingtruction in Marsh v. Oregon Natural Resource Council, 490 U.S. at 378,

to show deference to the agency on technica and scientific conclusions.
Listing Based on Satusin British Columbia
Paintiffs next assert that listing is warranted by virtue of the fact that the Q.C. goshawk isin
danger of extinction in British Columbia as awhole, which makes up roughly haf of the species range,
and Vancouver Idand in particular, which represents one-third of itsrange. Plaintiffsinvoke the ESA's

requirement that a species be listed if it isin danger of extinction "throughout dl or a significant
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portion of itsrange." 16 U.S.C.A. 8§ 1532 (emphass added). Under plaintiffs theory, thislisting
provisonis not qudified by any politica boundaries. That is, the location of the Sgnificant portion in
which the speciesisin peril isnot acondderation. According to plaintiffs, the fact that the sgnificant
portion of the goshawk's range whereit is said to be threatened or endangered isin British Columbia,
and thus entirdly outside of the United States, is irrdlevant for the purposes of the listing determination.®

The jurisdictiond issue typicaly arises when a speciesis present in both the United States and a
neighboring nation (either Mexico or Canada), but is threatened or endangered only in the United
States. Such a Stuation exists with many, if not mog, of the large mammals listed in the western United
States, including the grizzly bear, the gray wolf, and the Canadalynx. It iswell established that even if
hedlthy populations of species are present across the border, a gpecies may ill be listed inits historica
range in the United States. The instant case gppears to be unique in that, while the goshawk inhabits
both the United States and Canada, plaintiffs seek alisting based soldly on its conservation gatusin
Canada.®

Thereislittle case law that discusses the listing of species found exclusively or partidly in

8 Curioudy, nowherein its briefs does FWS oppose listing the goshawk based on the grounds
that a speciesthat is endangered only in aforeign nation cannot be listed. Only amicus curiae
Ketchikan Pulp Company raises the issue.

® Amicus curiae's June 1999 brief notes that the short-tailed abatross, a bird that ranges
across the North Pecific Ocean, including al of the western coagtal states of United States, islisted as
endangered throughout its entire range except the United Sates. 50 C.F.R. 8§ 17.11, at 125. A
subsequent find rule, however, indicates that the exception of the United States was an adminidrative
error. 65 Fed. Reg. 46643-01 (July 31, 2000).
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foreign nations® The closest case would be Defenders of Wildlife v. Norton, 258 F.3d 1136 (9™ Cir.

2001), wherein the Ninth Circuit held that "a species can be extinct ‘throughout . . . . asgnificant
portion of itsrange if there are mgor geographica areain which it is no longer viable but once was.
Those areas need not coincide with national or state political boundaries, athough they can.” Id. at
1145.

The Ninth Circuit's decision is competible with certain provisons of the ESA that support its
application beyond the geographic borders of the United States. For ingtance, in the findings and
purposes section, the United States pledges itsdf "as a sovereign date in the internationd community to
conserve to the extent practicable the various species of fish or wildlife and plants facing extinction.” 8
1531(a)(4). Furthermore, the ESA requires the Secretary of the Interior to consder "those efforts, if
any, being made by any State or foreign nation ... to protect species’ when making listing decisions. §
1533(b)(1)(A)(emphasis added). Findly and most significantly, the statute requires FWS to give actud
notice and invite comment from foreign nations in which species proposed to be listed as endangered
are found. 8§ 1533(b)(5)(B).

In addition to the statute and case law, FWS itsdlf has interpreted the ESA to dlow listing of

10 A doctrinally distinct dispute has persisted for years over whether Section 7 of the ESA,
requiring federd agency consultations where an agency action may harm alisted species, should apply
in locations outside of United States territory but sill subject to federa control or action (e.g., the
congruction of amilitary base by the Department of Defense). In Defenders of Wildlifev. Lujan, 911
F.2d 117 (8" Cir. 1990), cert. granted, Lujan v. Defenders of Wildlife, 500 U.S. 915 (1991), the
Eighth Circuit held that federa agency actions carried out in foreign nations were subject to the ESA
consultation requirements. Although the Supreme Court granted certiorari, the issue was never
reached as the Court disposed of the matter on standing grounds. Lujan v. Defenders of Wildlife, 504
U.S. 555 (1992).
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pecies that exist exclusvdy in foreign nations. In fact, FNVS in the past has listed severd foreign
gpeciesthat do not inhabit the United States at al. A 1984 listing, for example, added severd foreign
speciesto the list, including the giant panda. 49 Fed. Reg. 2779 (Jan. 23, 1984).

As apolicy matter, there appear to be severa practical reasonsfor listing aforeign species.
These rationales were articulated quite clearly by FWS itsdf in the 1984 ligting:

Conservation measures available to foreign species listed as endangered or threatened
indude the following:

@ worldwide attention is called to their problems which may result in internationd
efforts to prevent their further decline.
2 U.S. expertise could be made available (if requested by resident country) to
assig in development of management or conservation programs.
3 limited U.S. funds could be made available (if requested by resident country)
for development of management or conservation programs.
4 the U.S. would gtrictly regulate import and export, and commercid U.S. trade
in these species, thus assuring that any of these activities by persons subject to
the jurisdiction of the U.S. do not jeopardize these [animalg)].
49 Fed. Reg. a 2782. Although the 1984 ligting dedlt with speciesthat occur only in foreign nations,
and not in the United States, the same policy reasons apply equaly, if not more so, to species that
occur both within the United States and foreign nations, but are only threastened or endangered in those
foreign nations.
Inits"not warranted”" decision, FWS conddered the goshawk's respective statuses in the
Queen Charlotte Idands and Vancouver Idand. A.R.I11.B.011 a 31. FWS concluded that the species

would persst in the Queen Charlotte Idands because 64% of the original productive old-growth forest
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would be protected from logging.'* Evenin light of the increased uncertainty of the British Columbia
timber management information, | cannot conclude that FVS decision that the goshawk is not
threatened or endangered on the Queen Charlotte Idandsis unreasonable.

Faintiffs contention that FWS ignored the findings of the experts pand with respect to the
goshawk's gatus in British Columbiais unconvincing. Plantiffs assert that the pand found that it is more
likely than not that the Q.C. goshawk is threatened by extinction in British Columbia. In fact, the five
experts each arrived at a percentage score for alikelihood that the goshawk was threatened with
extinction in British Columbia Two pandigs voted that it was more likely than not (voting 66% and
56% likelihood), athird believed it was as likely as not (voting 50%) and two more voted that iswas
lesslikely (voting 44% and 40%). A.R.I11.B.008 a 7. The average of the five scores was 51%.
Pantiffs point to this number as evidence of the fact that the expert pand determined that it was more
likely than not that the goshawk is threatened because of pecies statusin British Columbia. In truth,
these scores, especidly in light of the panelists overt frustration regarding the lack of religble
information from British Columbia forestry officids, are hardly conclusive enough to render FWS not
warranted decision unreasonable and to mandate a proposed listing.

In contrast, the andlysis with respect to Vancouver Idand is a bit more complicated. Two
relevant issues are present. Firdt, does the idand condtitute a " sgnificant portion™ of the goshawk's

range, given that it represents one-third of its geographic range? Second, isthe goshawk actualy

11 Although FWS did not explicitly consider the goshawk's satus in British Columbiaas a
whole, because it concluded that the species was not threatened or endangered in the Queen Charlotte
Idands, it necessarily follows that FWS did not consider the species threatened or endangered in dl of
British Columbia
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threatened or endangered on Vancouver Idand?

Initslitigation briefs, FWS contends that the goshawk cannot be listed based on its Satusin
Vancouver |dand because that area represents only one-third of the subspecies geographic range,
which isnot a"sgnificant portion” of itsrange. | rgect this argument based on an andyss of the term
"ggnificant.” Thereisno smple formulaor hard and fast case law indicating what condtitutes a
sgnificant portion of aspecies range. On the other hand, FWS has in the past given some hint asto
wha may qudify. In ligting the marbled murrelet, another old-growth raptor, FWS noted without
comment that one-third of the species range was a significant portion. 57 Fed. Reg. 45328, 45330,
col. 1 (October 1, 1992); cf. 63 Fed. Reg. 49065, 49074 (seeming to indicate in another instance that
30% of agpecies range was not sgnificant).

A more thorough analys's, however, suggests that aflat percentage of geographic areais not
the sole determinant of sgnificance. Asagenerd rule, Species are not evenly distributed across their
ranges, but rather tend to concentrate in certain areas where habitat is particularly suitable. Thus, the
percentage of geographic areawould not linearly correlate to the percentage of a species population.
One-third of a species geographic range may be found to contain a disproportionately greater or lesser
percentage of the tota number of individuas. It does not seem fair or sengble, then, to point to some
arbitrary geographic percentage as condtituting a "significant” portion of a species range. In fact, FWS
argues as much when it indsts that the marbled murrelet decision isirrelevant because it concerned a
"different soecies. . . ., in adifferent geographic area, under different biologica and scientific
circumstances. .. ." Def.'sOpp. at 29.

| conclude that Vancouver Idand is asgnificant portion of the goshawk's range because not
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only does it represent one-third of the species geographic range, but it also appears to contains a
relatively large amount of suitable goshawk habitat, i.e., productive old-growth forest. Theidand
contains 79% of the origina productive old-growth forest on insular (non-mainland) British Columbia
A.RII1.A.07 a 49. Furthermore, search efforts on the idand during three years in the mid-1990s
turned up 19 goshawk nesting areas, which is a sgnificant number, consdering that Smilar seerches
over Sx yearsin TNF have discovered only 43 active nests. A.R.I11.A.07 at 25; ADFG 1997 Field
Study at 7. Given that Vancouver Idand represents ardatively rich one-third of the goshawk's
geographic range, this portion is certainly sgnificant within the meaning of the ESA.

It appearsthat FWS never actudly reached a decision on the substantive issue of whether the
goshawk is threstened or endangered on Vancouver Idand. FWS did find that only 36% of the origina
productive forest will be protected, and noted the high degree of uncertainty regarding the goshawk's
persstence. A.R.I11.B.011 at 31. In the end, however, FWS apparently decided that it did not need to
make a threatened or endangered conclusion with respect to Vancouver Idand. Rather, it Smply noted
that the goshawk's "range-wide persstence is not expected to be sgnificantly influenced by the
population status of the birds on Vancouver Idand.” Id. a 32. FWS dtated that even if the goshawk
became extinct on Vancouver Idand, it would till remain in sufficient numbers on the Queen Charlotte
Idands and in southeast Alaska'? While this may indeed be the case, it does not answer the question
of whether the goshawk is likely to become extinct on Vancouver Idand, which remains an independent

grounds for ligting under the ESA. Although in certain cases, courts may "uphold a decison of less than

2 Kaintiffs contend that FWS effectively conceded that the goshawk was threatened or
endangered on Vancouver Idand, but | do not read the decision to go that far.

29



ided clarity if the agency's path can be discerned,” Motor Vehicles Mfctr. Assn v. State Farm Mut.

Auto. Ins. Co., 463 U.S. 29, 43 (1983)(citing Bowman v. Transp. Inc. v. Arkansas-Best Freight

System, Inc., 419 U.S. 281, 285 (1974)), this principle does not apply here because it is not even clear
that the agency has made a decision.

FWS fallure to make afinding on the conservation status of the goshawk on Vancouver Idand
conditutes a materid omission in its "not warranted” decison. | recommend that Judge Urbina remand
this case to dlow FWS to make a specific finding on whether the goshawk should be listed based on its
consarvation status on Vancouver Idand.*?

Because | recommend only aremand to FWVS, and not an outright reversd, the questions
surrounding the implications of listing based solely on the goshawk's threatened or endangered status on
Vancouver Idand are not yet ripe. Suffice to say, the legd and policy implications of such aligting are
not obvious. It isnot clear which provisions of the ESA could or should apply to the species on ether
Vancouver Idand or in southeast Alaska. As afundamenta principle of sovereignty, the United States
would have no authority to regulate the species within British Columbia proper. Conversdly, the import
and export of the species could be regulated in the United States, as indicated by the above-quoted
FWS ligting notice. 49 Fed. Reg. at 2782. Asde from these relatively incontrovertible propostions,

there lieawhole host of ESA provisions that may or may not gpply to the goshawk in southeast Alaska,

131 notein passing that FWS, lest it be accused of inconsistency, must apply the same
methodology to the VVancouver Idand population of goshawks that is has to the Queen Charlotte
Idands and southeast Alaska populations. In other words, FWS must employ the protection-
persistence assumption and decide whether the protection of only 36% of Vancouver Idand's
productive forest will assure the goshawk's persstence on theidand. FWS cannot embrace this
assumption when it leads to certain results and ignore it when a contrary result isindicated.
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even though it is not considered threatened or endangered in that locale. For example, amicus curiae
Ketchikan Pulp Company adamantly opposes the designation of any critical habitat in southeast Alaska
if the goshawk is only endangered or threstened in British Columbia. Supplementd Brief of Amicus
Curiae Ketchikan Pulp Company, June 4, 1999, at 7-8. In any event, it appears that such questions
are not before the court at this time, and will only become ripe if and when FWS does proceed with a
ligting of the goshawk.

Failureto filetimely objections to the findings and recommendations set forth in this
report may waive your right of appeal from an order of the District Court adopting such

findings and recommendations. See Thomasv. Arn, 474 U.S. 140 (1985).

JOHN M. FACCIOLA
UNITED STATES MAGISTRATE JUDGE

DATE:
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